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Recently, questions have arisen regarding the role of “applicants” in the consultation process established by Section 7 of the Endangered Species Act (ESA).  The purpose of this memorandum is to clarify applicable law, regulation, and agency policy on this matter.

Section 7(a)(3) of the ESA provides that:

Subject to such guidelines as the Secretary may establish, a Federal agency shall consult with the Secretary on any prospective agency action at the request of, and in cooperation with, the prospective permit or license applicant if the applicant has reason to believe that an endangered species may be present in the area affected by his project and that implementation of such action will likely affect such species.

The term “applicant” refers to “any person . . . who requires formal approval or authorization from a Federal agency as a prerequisite to conducting the action.” (50 CFR 402.02).  The responsibility for determining whether a person qualifies for applicant status under Section 7 of the ESA lies with the federal action agency (the agency from which an approval or authorization is sought), not the regulatory agencies (US Fish and Wildlife Service or the National Marine Fisheries Service; Endangered Species Consultation Handbook, page 2-12, 1998 [“Consultation Handbook]”, http://endangered.fws.gov/consultations/s7hndbk/s7hndbk.htm ).

The Forest Service should notify holders of, or applicants for, contracts, permits, licenses, or other written instruments issued by the agency that authorize the use or occupancy of National Forest System lands for, among other things, timber harvesting, grazing, mining, or other special uses at or near the beginning of the consultation process of the opportunity to request applicant designation under the ESA.  Requests must be made in writing, and should be made as early in the environmental analysis process as possible (50 CFR 402.11(b)).  In order to maximize the value of the applicant participation, requests should be made prior to completion of a biological assessment or biological evaluation.  Written requests for applicant designation should be routinely granted by the Forest Service if the individual can demonstrate that the use that has been authorized (or applied for) and will be directly affected by the results of a consultation.  Once a request to be an applicant has been received, the Forest Service must submit to the appropriate regulatory agency a written request to initiate early consultation (50 CFR 402.11(c)).           
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Once applicant status has been conferred by the action agency, applicants:

(1) are entitled to submit information for consideration during the consultation;

(2) must be informed by the action agency of the estimated length of any extension of the 180-day timeframe for preparing a biological assessment, along with a written statement of the reasons for the extension;

(3) must concur with any decisions to extend the 60-day timeframe to conclude a formal consultation;

(4) are entitled to review draft biological opinions received from the action agency and to provide comments on the draft biological opinion to the action agency;

(5) are entitled to have the Services discuss the basis of the biological determination with them and to have the Services seek the applicants’ expertise in identifying reasonable and prudent alternatives to the action if likely jeopardy or adverse modification of critical habitat is determined; and 

(6) are entitled to have the Services provide a copy of the final biological opinion to them. (Consultation Handbook, at page 2-13)

As outlined above, applicants may participate in the early consultation process under both informal consultation (Items 1 and 2) and formal consultation (Items 3-6).   

Each national forest should be reminded of their legal responsibilities with respect to “applicants” under the ESA, and should inform their special use authorization holders of the opportunity to become involved in the ESA consultation process as “applicants” as soon as possible.  Additionally, I strongly urge each of you to identify any modifications to any current procedures within your region involving ESA “applicants” that might result in a more informed, timely, and efficient consultation process. 

Note that this memorandum only addresses the topic of “applicant” participation through the ESA early consultation process.  It does not address other opportunities under both the ESA and the National Environmental Policy Act that holders of, or applicants for, contracts, permits, licenses, or other written instruments issued by the Forest Service (and other interested parties) may have to become involved in the planning and decision-making process for proposed actions where effects to listed species and/or critical habitat may occur.  

This letter supersedes the guidance on applicants given in the September 20, 1995, Chief’s letter entitled “Endangered Species Act Section 7 Consultations.”    

For further information, please contact Marc Bosch, TES Program Leader, 202-205-1220.

	

	/s/ Sally Collins (for)

	DALE N. BOSWORTH

	Chief
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