Coalition of Arizona/New Mexico Counties Litigation Update May 8, 2008

The Board has requested that a list of the litigation in which the Coalition is involved or could potentially become involved in the near future.

Existing Cases:

Spikdace & Loach Minnow

The U.S. Fish & Wildlife Service designated critical habitat for the spikedace and loach minnows.  This is the third such designation and they still don’t have it right.  NMCGA and the Coalition of Counties sued the first two times and won.  The Pacific Legal Foundation filed suit on behalf of NMCGA and the Coalition in New Mexico Federal District Court in 2007.  The Center for Biological Diversity filed to intervene in that case and then filed a case of their own in Arizona.  Pacific Legal filed to intervene in the Arizona case on behalf of NMCGA and the Coalition with the goal of the courts consolidating the two cases in the New Mexico district, where the initial suit was filed.  CBD filed for the same in Arizona for consolidation there, but our motions were filed first.  There will be court costs, not legal fees, involved estimated at $5,000 per case.  Those fees are to be split with the Coalition and thus far we have incurred less than $1,000 in costs.

It is worth noting that the Pacific Legal Foundation exists on donations and it might be appropriate for the Coalition to consider making a donation to the Foundation at some point.

Kane & Garfield County Amicus

Karen Budd-Falen requested an amicus brief in a case she has before the 10th Circuit Court of Appeals involving whether or not counties have standing to participate in litigation involving federal land management and wildlife agencies.  The Coalition of Counties along with New Mexico counties Catron, Eddy and Otero and the New Mexico Cattle Growers are also a parties to the amicus and contributed to the cost of the brief. 
Categorical Exclusions

The Forest Guardians & SINAPU filed suit last fall against the USFS alleging that categorical exclusions could not be used to complete National Environmental Policy Act (NEPA) analysis on grazing allotments if there were wolves present.  The suit also addressed the issue of who has standing to appeal in actions involving grazing allotments.  The initial case targeted 13 grazing allotments in the Gila National Forest, many of which are owned by NMCGA and NMFLC members.  There was an amendment to the case filed in early 2008 which added wilderness, wild and scenic rivers, Mexican spotted owl, chiricahua leopard frog, loach minnow, and spikedace to the action as well as 13 more allotments.  NMCGA, NMFLC and the Coalition have intervened in this case.  The initial permission from NMCGA was to spend up to $10,000 on the case.  Thus far the bills on the case have totaled $9347.39, of which NMFLC has paid half ($4,673.70).  The Coalition does have $1,000 to put toward the case.  Karen Budd-Falen was in Federal District Court in Albuquerque on April 30.

Update
On April 30th hearing:  We won the challenge to our standing to intervene in the suit.  The hearing lasted over 2 hours.  The Wildearth Guardians (The plaintiffs merged into Wildearth Guardians after the suit was filed.) brought Jay Tutchton down from Denver and he argued that the case was only about how the Forest Service violated NEPA by using a categorical exclusion and that the counties and ranchers had no place in the case until it came to the remedy phase.  The government took no position on our motion.

The next step is to get the administrative record from the Forest Service and then get with the allotment owners and see what may or not be missing from the record and then prepare for the hearing on the merits of the case.

Catron County RS-2477

Karen Budd-Falen is representing Catron County defending against a Federal Court quiet title suit by parties wishing to close an existing RS-2477 road claimed by the county.  Settlement talks broke down and the case is going to trial.  The Coalition has contributed $2,000.00 at this point.  Catron County has already spent over $40,000.00 of their own funds.

Potential Cases

Wolf

On March 3, 2008 The Rewilding Institute (Dave Foremen, founder of Earth! First and formerly with The Wildlands Project) filed a 60-day notice of intent to sue (NOI) against the U.S. Forest Service and the U.S. Fish & Wildlife Service for not having a conservation plan in place for the Mexican wolf.  The NOI was signed by the attorney for the Wild Earth Guardians (formerly the Forest Guardians).  The NOI challenges the presence of livestock on each and every grazing allotment in the Gila and Apache-Sitgreaves National Forests because of the alleged failure to timely remove dead livestock  carcusses and “poor animal husbandry practices”.  It appears that when a suit is filed there will be a motion for preliminary injunction to remove livestock from through the Gila and the A-S.

It is worth noting that NMCGA, NMFLC and the New Mexico Farm & Livestock Bureau joined together to fund a legal review of comments submitted by the organizations during the scoping process for the 10J experimental non-essential rule on the wolf program.  That cost came to $338.07 per group.  The NOI contends however that any change to the 10j rule has no bearing and that the Forest Serivce has to specifically develop a conservation plan for the wolf under which the wolf would take precedent over existing livestock grazing.
Follow Up

Eleven conservation groups filed a lawsuit in Tucson on Thursday, May 1, seeking a court order to overturn the recovery program's management by an interagency oversight committee.

The suit also seeks to nullify a controversial rule, known as Standard Operating Procedure (SOP) 13, that requires the removal of wolves that have preyed on livestock three times in a one-year period. The lawsuit comes on the heels of another, filed Wednesday, April 30 in Phoenix, by WildEarth Guardians and the ReWilding Institute (See above note on the NOI).  The initial suit also takes aim at SOP 13 but on different legal grounds.  Plaintiffs in the lawsuit filed Thursday are: Defenders of Wildlife, the Center for Biological Diversity, Western Environmental Law Center, Western Watersheds Project, New Mexico Audubon Council, New Mexico Wilderness Alliance, the University of New Mexico Wilderness Alliance, The Wildlands Project, Sierra Club, Southwest Environmental Center and the Grand Canyon Wildlands Council.

The latest lawsuit claims the Fish and Wildlife Service relinquished management authority over the wolf recovery program when, in 2003, it created the interagency Adaptive Management Oversight Committee, or AMOC, to oversee the project.  The AMOC is composed of USDA Wildlife Services, which traps and shoots some wolves, the Arizona and New Mexico game and fish departments, and several other county, state and federal agencies, the suit says.

Chiricahua Leopard Frog

On April 9, 2008 the Wildearth Guardians (formerly known as the Forest Guardians and Sinapu) filed suit in Arizona Federal District Court alleging violation by the U.S. Fish & Wildlife Service in not designation critical habitat for the Chiricahua leopard frog.  The suit alleges that the FWS should declare both currently occupied habitat AND unoccupied habitat.  This frog is found in southeast Arizona and southwest New Mexico.  An interesting point in this case is the fact that the plaintiffs are using climate change as a ground for litigation.  This suit will impact many Coalition and Cattlegrowers members and if decided in favor of the plaintiffs could set new precedent for saying even unoccupied critical habitat needs to be declared.  This would vastly expand the current case law in both Arizona and New Mexico.

Mexican Spotted Owl

The Pacific Legal Foundation has filed suit against the U.S. Fish & Wildlife Service for their designation of critical habitat for the Mexican Spotted Owl on behalf of the Arizona Cattle Growers’ Association. In late 2007 the Arizona Federal District Court ruled against ACGA in a brutal ruling that undermines the achievements of NMCGA and the Coalition’s win on the spikedace and loach minnow habitat.  A notice of appeal to the 9th Circuit Court of Appeals has been filed and an amicus brief would be in order.  An amicus brief would have to be filed by July 25, 2008.  Karen Budd Falen has estimated that a brief will cost between $3,000 and $4,000.  The Coalition would seek to join with other interested parties in Arizona and New Mexico to share that cost.

Jaguar

The Center for Biological Diversity filed suit on April 30, 2008 against the U.S. Fish and Wildlife Service to compel development of a recovery plan and critical habitat for the endangered jaguar.  The suit challenges a finding, signed by Fish and Wildlife Service Director H. Dale Hall, that a recovery plan would not promote the conservation of the jaguar.

Cases Being Monitored

On April 11, 2008, 14 groups filed suit in Federal District Court for the Northern District of California San Francisco Division alleging violations of several by the USFS in the development of their latest planning rule. This is the third attempt by the agency since 2000 to promulgate a new rule and the third time it has ended up in the courts.
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